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In re Sal eem Hassan MASRI, Respondent
File A91 890 751 - Phoeni x

Deci ded Novenber 30, 1999

U. S. Departnment of Justice
Executive O fice for Immigration Review
Board of I mm gration Appeals

(1) The Immigration Judge and the Board of I mmi gration Appeal s have
jurisdiction over proceedi ngs conducted pursuant to section 246 of
the Inmmigration and Nationality Act, 8 US.C. § 1256 (Supp. 11
1996), to rescind adjustnent of status granted under section 210
of the Act, 8 U S.C. 8§ 1160 (1988 & Supp. Il 1990).

(2) Information provided in an application to adjust an alien’s
status to that of a lawful tenporary resident under section 210 of
the Act is confidential and prohibited from use in rescission
proceedi ngs under section 246 of the Act, or for any purpose ot her
than to make a determ nati on on an application for | awful tenporary
residence, to term nate such tenporary residence, or to prosecute
the alien for fraud during the tinme of application.

Jose A. Bracanonte, Esquire, Phoenix, Arizona, for the respondent

David Peters, Assistant District Counsel, for the Inmgration and
Nat ur al i zati on Service

Bef ore: Board En Banc: SCHM DT, Chairman; DUNNE, Vice Chairnman;
VACCA, HEILMAN, HURW TZ, VILLAGELIU, COLE, ROSENBERG,
MATHON, GUENDELSBERGER, GRANT, and M LLER, Board Menbers.
Concurring Opi ni on: HOLMES, Board Menber, joi ned by FI LPPU,
JONES, and MOSCATO, Board Menbers.

ROSENBERG, Board Menber:
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I n an order dated January 15, 1998, an | nmigration Judge terni nated
resci ssi on proceedi ngs brought agai nst the respondent under section
246(a) of the Inmmigration and Nationality Act, 8 U S.C. § 1256(a)
(Supp. I'l 1996), and certified his decisionto this Board for revi ew
pursuant to 8 C.F. R 88 3.1(c) and 242.8 (1997). The Inmmigration
Judge’ s decision will be affirned.

I . PROCEDURAL OVERVI EW

The record reflects that the respondent’s status was adjusted on
Decenber 1, 1990, fromthat of |lawful tenporary resident to | awful
per manent resident pursuant to the special agricultural worker
(“SAW) provisions set forth at section 210 of the Act, 8 U S.C
8§ 1160 (1988 & Supp. Il 1990). On Novenber 27, 1995, the district
director of the Inmmigration and Naturalization Service issued a
notice of intention to rescind the respondent’s adjustnment of
status, alleging that the respondent had procured his |awful
per manent residence through fraud or wllful misrepresentation.
Specifically, the Service alleged that the respondent had stated
that he had perforned qualifying agricultural work at a farm that
the respondent had submitted enploynent verification docunents
si gned by his purported enployer, including an Affidavit Confirning
Seasonal Agricultural Enploynent (Form [-705), and that the
respondent had certified that the information in his application was
true.

The Service also asserted that on August 6, 1995, the purported
enpl oyer signed a sworn statenent in which he declared that the Form
| -705 was not signed by him that the respondent never resided with
himand that, in fact, he never had met the respondent. Therefore,
in the decision that gave rise to the rescission proceedi ngs before
the Imrigration Judge, the Service found that the evidence
previously submitted by the respondent |acked credibility and that
he had failed to establish performance of 90 days of agricultura
enpl oynment during the requisite period. The Service concluded that
the respondent’s adjustnent of status was the result of fraud or
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willful msrepresentation with regard to his l|awful tenporary
resi dence application and should be rescinded.?

Pursuant to 8 C.F.R &8 246.1 (1996), the respondent tinely
requested a hearing from the Service's findings before an
I mmi gration Judge. The respondent argued that under section
210(b)(6)(A) of the Act, the information <contained in the
application for tenporary resident status is confidential and can be
used only for certain purposes; these purposes do not include the
rescission of adjustnment of status. Therefore, the respondent
requested that the Imrigration Judge term nate the proceedi ngs.

In his January 15, 1998, decision, the I nm gration Judge found t hat
to prove its allegations, the Service sought to rely exclusively on
i nformati on furnished by the respondent in applying for | egalization
under the SAWprogram The I nmmigration Judge further found that the
use of this information was in violation of the confidentiality
provi sions contained in section 210(b)(6)(A) of the Act. He
concluded that the Service failed to neet its burden of proof in
t hese proceedi ngs. The I mm grati on Judge term nated t he proceedi ngs
and certified the case to the Board. 8 CF.R 88 3.1(c), 3.7
(1998).

By letter dated January 26, 1999, we notified the parties of the

certification and infornmed them of their right to nmake
representations before the Board, including the right to request
oral argument and to subnit a brief. In addition, we requested that

they address the following two specific issues: (1) whether use of
the i nformati on provi ded by the respondent in his SAWapplicationis
barred under the confidentiality provision listed in section 210 of
the Act; and (2) whether the Board has jurisdiction over this case
inlight of the fact that the Service and its Admi nistrative Appeal s
Unit (“AAU’) have exclusive jurisdiction over the initial
determ nation of the application for |awful permanent residence.

1 As the Service points out in its brief on appeal, it has
wi t hdrawn fromthe position taken in Matter of Jinmenez-Lopez, 20 | &N
Dec. 738, 739-40 (Bl A 1993), that it is without authority to rescind
| awf ul permanent resident status.
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Both parties responded to our letter by filing briefs, which have
been included in the record.

1. |SSUES ON CERTI FI CATI ON

There are two principal issues before us. The first issue is the
scope of our jurisdiction in proceedings involving rescission of
adj ustment of status granted pursuant to section 210 of the Act.
The second issue is the effect of the confidentiality provision in
section 210 of the Act.

On certification, the Service argues that rescission proceedings
pursuant to section 246 of the Act constitute a proper forumin
which to redetermine the respondent’s eligibility for tenporary
resi dence and adj ustnent of status. The Service urges the Board to
consider the evidence originally provided, notwthstanding the
statutory bar under section 210(b)(6)(A) of the Act restricting the
use of such information, and to rescind the action granting
adj ust mrent of status.

The Servi ce acknow edges that the only evidence it has to establish
that the respondent comritted fraud i n applying for | awful tenporary
residence is that provided by the respondent in connection with his
original application for tenporary residence. The respondent
enphasi zes the statutory and regulatory restrictions limting the
use of evidence deened confidential under section 210 of the Act and
reasserts his position that the rescission proceedi ngs were properly
term nated on the nerits by the Imrgration Judge.

[11. STATUTORY AND REGULATORY RULES OF CONSTRUCTI ON

As stated by the United States Suprene Court, there is “no nore
persuasi ve evi dence of the purpose of a statute than the words by
which the | egislature undertook to give expression to its wi shes.”
Perry v. Commerce Loan Co., 383 U. S. 392, 400, reh'g denied, 384
U S 934 (1966). |If the statutory language is clear, that is the
end of the inquiry, as Immigration Judges and this Board, as well as
the courts, “‘nust give effect to the unanbi guously expressed i ntent
of Congress.’” Matter of WEF-, 21 |1&N Dec. 503, 506 (BIA 1996)
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(quoting Chevron, U.S.A. , Inc. v. Natural Resources Defense Council
Inc., 467 U.S. 837, 843 (1984)); see also Gonzalez v. MNary, 980
F.2d 1418, 1420 (11th Cir. 1993).

The sane is true of regul ations. Diaz v. INS, 648 F. Supp. 638,
644 (E.D. Cal. 1986) (citing Malat v. Riddell, 383 U S. 569, 571
(1966)). It is assuned that the | egislative purpose i s expressed by
the ordinary or plain neaning of the words used. INS v. Cardoza-
Fonseca, 480 U. S. 421, 431 (1987); Matter of Fesale, 21 |&N Dec.
114, 117-18 (BI A 1995); see also Malat v. Riddell, supra, at 571

In addition, a statute or regul ation should be construed so that
effect is givento all its provisions, so that no part of it will be
i noperative or superfluous, void or insignificant. See 2A Nornman J.
Singer, Sutherland Statutory Construction 8 46.06 (4th ed. 1984);
see also Matter of Grinberg, 20 I&N Dec. 911 (BIA 1994). It is a
court’s duty ““to give effect, if possible, to every clause and word
of a statute.”” United States v. Menasche, 348 U S. 528, 538-39
(1955) (quoting Inhabitants of Montclair Township v. Ransdell, 107
UsS. 147, 152 (1883)). “A provision that nmay seem anbi guous in
isolation is often clarified by the reminder of the statutory
scheme . . . because only one of the perm ssible meanings produces
a substantive effect that is conpatible with the rest of the law.”
United Sav. Ass'n of Texas v. Tinbers of |nwod Forest Assoc., 484
U S. 365, 371 (1988); Pilot Life Ins. Co. v. Dedeaux, 481 U S. 41,
54 (1987); see also Diaz v. INS, supra, at 644 (holding that when
analyzing regqulations, “if possible, all anmbiguities are to be
resolved in favor of an interpretation consistent with the statutory
and regul atory schene,” and citing United Tel ecommuni cations, Inc.
v. Commi ssioner, 589 F.2d 1383, 1390 (10th Cir. 1978), cert. deni ed,
442 U.S. 917 (1979)). Keeping these rules of construction in mnd,
we now turn to the statutory and regul atory sections at issue.

V. ANALYSIS
A. Resci ssion Proceedi ngs
Section 246(a) of the Act directs the Attorney General to rescind

a prior action granting a person adjustnent of status to that of an
alien lawfully adnmtted for permanent residence if it appears to the



I nterimDecision #3419

“satisfaction of the Attorney General that the person was not in
fact eligible for such adjustnent of status.” Section 246(a) of the
Act provides, in pertinent part, as foll ows:

If, at any tinme within five years after the status of a
person has been ot herw se adj usted under the provisions of
section 245 or section 249 of this Act [1255 or 1259] or
any other provision of law to that of an alien lawfully
admtted for permanent residence, it shall appear to the
satisfaction of the Attorney General that the person was
not in fact eligible for such adjustnment of status, the
Attorney General shall rescind the action taken granting an
adj ustment of status . . . . (Enphasis added.)

The pl ai n meani ng of the underscored portion above establishes that
the Attorney GCeneral’s authority under section 246 extends to
resci ssion proceedings involving an alien who has been granted
adj ust rent of status pursuant to section 210 of the Act.

In the regul ations inplenmenting section 246, the Attorney Genera
provided that if it appears that a person was not, in fact, eligible
for the adjustnment of status that was granted, a proceedi ng shall be
commenced by the district director by way of service of a notice of
intent to rescind. 8 C.F.R § 246.1. The notice shall informthe
respondent that he or she may submit, within 30 days, an answer in
writing setting forth the reasons why such rescission shall not be
made, and that he or she may request a hearing before an I nmm gration
Judge. |d.

The regul ations also provide that if the respondent admits the
allegations in the notice to rescind or if no answer is tinely
submtted, the district director shall rescind the previ ous grant of
adj ust rent of status. 8 CF.R 8§ 246.2 (1999). However, if a
respondent contests the notice to rescind and/or requests a hearing,
then jurisdiction vests with the Imrgration Judge “to deternine
whet her adjustnment of status shall be rescinded.” 8 C.F.R § 246.4

(1999). Furthernore, the regulations state that “[n]othing
contained in this part shall be construed to dimnish the authority
conferred on imrgration judges by the Act.” |d.
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Based on this |anguage, we find that the statute and regul ati ons
grant the Inmgration Judges and, consequently, this Board
jurisdiction over rescission proceedi ngs pursuant to section 246,
i ncluding those brought to rescind adjustnent of status granted
under section 210 of the Act.

B. Determnation of Eligiblity and Confidentiality
of Information

The statute and regulations also govern whether we (and the
I mmi gration Judges) are pernmitted to consider information that was
provided i n connection with a respondent’s original application for
tenporary resident status in determ ning whether to rescind the
| awf ul per manent resi dent status subsequently granted the
respondent. Pursuant to section 210(a)(1l) of the Act,

The Attorney General shall adjust the status of an aliento
that of an alien lawfully admtted for tenporary residence
if the Attorney General determines that the alien neets the
foll owi ng requirenents.

In addition, section 210(a)(3)(A) of the Act provides that the
Attorney General may termi nate the status “only upon a determ nation
under this Act that the alien is deportable.” Section 210(a)(3)(B)
of the Act provides, in pertinent part, that the Attorney General
“may deny adj ustment to pernmanent status and provide for term nation
of the tenporary resident status” if the Attorney General “finds by
a preponderance of the evidence” that the adjustment to tenporary
residence was the result of fraud or willful m srepresentation.

The regulations specifically define the terns determ nes and
determ nation as used in the statute to describe the adjudicatory
process. Pursuant to regul ation,

Determ nation process as used in this part neans revi ew ng
and evaluating all information provided pursuant to an
application for the Dbenefit sought and making a
determination thereon. If fraud, willful m srepresentation
of a material fact, a false witing or docunent, or any
other activity prohibited by section 210(b)(7) of the Act
i s discovered during the determ nati on process the Service



I nterimDecision #3419

shall refer the case to a U S. Attorney for possible
prosecuti on.

8 CF.R § 210.1(e) (1999) (enphasis added). W find that this
definition inplenents sections 210(a)(1) and (3) of the Act, which
refer to the Attorney CGeneral’s determ nation of an application for
tenmporary residence and her determination to term nate such
tenporary status. See 8 CFR 8§ 210.2 (1999) (entitled
“Application for tenporary resident status”). Therefore, once a
deternination thereon has been made, and the alien has adjusted to
per manent resident status, the determi nation process is concluded.

This reading is consistent with the statutory provision for
confidentiality of information. Pursuant to section 210(b)(6)(A) of
t he Act,

[NJeither the Attorney General, nor any other official or
enpl oyee of the Departnent of Justice, or bureau or agency
t hereof, may—

(i) use the information furnished by the applicant
pursuant to an application filed under this section
[i.e., an application for adjustnent of status by a
speci al agricultural worker] for any purpose other than
to meke a deternmination on the application, including a
determination wunder subsection (a)(3)(B), or for
enforcenent of paragraph (7) . . . . (Enphasis added.)

We find the | anguage enpl oyed by Congress in these sections and t he
i mpl ementing regul ations to be clear and unequi vocal. That is, the
i nformati on provided by the respondent in support of his or her
application for lawful tenporary residence may not be used for any
purpose other than to determine eligibility, or to termnate
tenporary resident status prior to the alien’s adjustnment of status
to that of a |awful permanent resident, or to penalize an alien who
files an application for adjustment of status and know ngly and
willfully engages in conduct that anounts to falsification
conceal nent, or m srepresentation, as specified in the statute.

The Service argues, however, that although the use of confidenti al
information ordinarily would be prohibited pursuant to section
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210(b) (6) (A) of the Act, the use of such evidence is perm ssible in
resci ssion proceedi ngs because such proceedi ngs constitute a “l ater
determination of ineligibility for adjustnent of status.” The
Service contends that to hold otherwise is to accept

that Congress intended for tenporary resident status
obtained through fraud and/or msrepresentation to be
subject to term nati on under the provisions of § 210(a)(3)
of the Act, but did not intend for permanent resident
status to be . . . rescinded under the provisions of § 246
of the Act under the same circunstances.

According to our reading of the plain |anguage of the statute, we
find that this is exactly what Congress intended.?

2 The purpose of the “confidentiality provision” in section 210 of
the Act was to encourage undocunented aliens to feel safe in coning
forward to apply for benefits under the |egalization program
I ndeed, the legislative history behind the statute reinforces our
under standi ng of Congress’ intent. For example, congressional
documents state as follows:

[L] egalization prograns in other countries have usually
produced a | ow rate of participation anong the eligible
candi dates. At |east part of the reason is distrust of
authority and lack of understanding anmong the
undocument ed popul ation. The Committee hopes that by
wor ki ng through the voluntary agencies, the Attorney
General mght be able to encourage participati on anong
undocumented aliens who fear com ng forward

The files and records kept by the organizations are
confidential, and not accessible to the Attorney Genera
or any other governmental entity. The applicant mnust
consent to the application being forwarded for officia
processing. The confidentially [sic] of the records is
meant to assure applicants that the | egalization process
is serious, and not a ruse to invite undocunented aliens
to come forward only to be snared by the INS.

(continued...)
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OfF course, the Service is not precluded fromintroduci ng evi dence
of fraud obtained from an independent source in the context of
resci ssi on proceedi ngs. However, for purposes of the matter before
us on certification, the use of information provided by the alienin
connection with his initial application for l|awful tenporary
resi dence i s prohibited.

Were we to adopt the Service's characterization of the instant
proceedings, i.e., that, in essence, they involve a redetermni nation
of the respondent’s original application and thus are exenpt from
the confidentiality provision in section 210 of the Act, we would
have to conclude that we | ack jurisdiction to determ ne the specific
i ssues raised by the Service's appeal.® Wiile it is clear that the
Attorney General has expressly conferred jurisdiction on the
I mmi gration Judges and t he Board to hear cases brought in rescission
proceedi ngs under section 246 of the Act, the regul ati ons contain no
conparabl e jurisdictional provision authorizing the Inmgration
Judges or the Board to preside over adjudications involving
eligibility for tenporary resident status. Specifically, the
Attorney General has designated only the Service as having
jurisdiction over an application for tenporary resident status. See
8 CF.R & 210.2(a)(1). Simlarly, the Attorney General has
designated only the AAU as having jurisdiction over an adverse
deci sion on such an application. See 8 C.F.R § 210.2(f).

We enphasize that there is a distinction between the instant
proceeding involving rescission of adjustnment of status and an
initial determination on an application for lawful tenporary
residence. Specifically, a rescission hearing is a proceeding in

which a benefit already received is renmoved or rescinded. By
(...continued)

H R Rep. No. 99-682(1), at 73 (1986), reprinted in 1986
U S.C.C.A N 5649, 5677.

3 W express no opinion as to whether “rescission under 8§ 246 of
the Act is not available to the Attorney General even if an alien
adjusted status wunder 8§ 210 of the Act through fraud and
m srepresentation” other than in proceedi ngs before the Imm gration
Judges and the Board, as asserted by the Service.

10
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definition, as such a proceeding can take place only after
adj ust ment of status has been granted, it is not a determ nation or
even a redeterm nation on the original application. Mor eover, in
contrast to the express provision allowi ng the Service to term nate
tenporary resident status during the 1-year period before an alien’s
status is adjusted to that of a | awful pernanent resident, there is
no statutory authority for termnating or rescinding |awful
per manent resident status based on information originally provided
by the alien once his status has been adjusted. Cf. Section
210(a)(3)(B) (i) of the Act.

Section 210(b)(6)(A) of the Act clearly limts the use of
i nformati on subm tted by an applicant in connection with an origi na
determ nation of eligiblity for tenporary resident status
Furthernore, as stated above, the regulations do not authorize the
Board to redeternine eligiblity, or to consi der evidence obtained in
connection with the original application for tenporary resident
status, in the context of proceedings to rescind adjustnent of
status under section 210 of the Act.

I'V. CONCLUSI ON

In light of the foregoing, we hold that we clearly have
jurisdiction over the respondent’s rescission proceedi ngs pursuant
to section 246 of the Act. Furthermore, we find that the

I mmi gration Judge properly determ ned that the use of confidentia

i nformati on, such as that sought to be subnmitted by the Service in
the instant case, is prohibited in rescission proceedings, or for
any purpose other than to make a determ nation on an application for
| awful tenporary residence, to term nate such tenporary residence,
or to prosecute an alien for fraud during the tinme of application

Consequent |y, because the Service did not present any evi dence that
woul d be admi ssible to establish that the respondent’s status should
be rescinded, we conclude that term nation of the proceedi ngs was
war r ant ed.

ORDER: The decision of +the Immigration Judge termnating
proceedi ngs is affirmed.

11
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Vice Chairman Lori L. Scial abba did not participate in the decision
in this case

CONCURRI NG OPI NI ON:  David B. Hol nes, Board Menber, in which Laur
Steven Fil ppu, Philemna M Jones, and Anthony C. Moscato, Board
Menbers, joined

| respectfully concur. | find that the Imrigration Judge properly
term nated the resci ssi on proceedi ngs brought agai nst the respondent
under the provisions of section 246(a) of the Imrgration and
Nationality Act, 8 U S.C. § 1256(a) (Supp. Il 1996), but | reach
that conclusion on a different basis fromthat of the majority.

In addition to the evidentiary issue addressed by the I migration
Judge and the mmjority, this case presents the broader question
whet her a grant of |awful pernmanent residence under the provisions
of section 210(a)(2) of the Act, 8 U.S.C. § 1160(a)(2) (1988 & Supp
Il 1990), can ever be rescinded under the provisions of section
246(a), except perhaps under the limted circunmstances where: (1) an
alien whose status was adjusted under section 210(a)(2) had never
actually been granted |awful tenporary resident status under the
provi sions of section 210(a)(1); or (2) an alien had been granted
such status, but it had been term nated under the provisions of
section 210(a)(3) of the Act before the alien becane eligible for
adj ust rent of status under section 210(a)(2); or (3) the adjustnent

occurred in violation of the time schedule set out in
section 210(a)(2). Gven the relevant statutory and regulatory
provisions, | do not find that this respondent’s grant of | awful

per manent resi dence under the provisions of section 210(a)(2) can be
resci nded under the provisions of section 246(a).?

! In Matter of Jinenez-lLopez, 20 | &N Dec. 738, 739-40 (Bl A 1993),
the Service argued that it was without authority to rescind the
alien s status after adjustnent under section 210(a)(2)(B) of the
Act. The Service has now withdrawn from this position. | note,
however, t hat the inplenenting regulations ©pertaining to
applications for adjustnent of status under section 210 of the Act
make no reference to rescission, unlike the regulations at 8 C.F. R

(continued...)

12
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In this regard, | note that section 246(a) of the Act cannot be
used to rescind a grant of lawful tenporary resident status.
Mor eover, adjustnent to permanent residence under section 210(a)(2)
is unusual in that it involves no separate application process and
i ncludes no provision requiring a showing of adm ssibility at the
time of adjustment to pernmanent resident status. Rat her, under
section 210(a)(1)(C) of the Act, the determination of the alien's
adm ssibility is made at the tinme of adjustnent to the status of a
| awful tenporary resident. See also section 210(c)(2) of the Act
(regarding waivers of certain grounds of admissibility in the
determ nation of the alien’s admssibility wunder section
210(a)(1)(0Q). Thereafter, section 210(a)(2) mandates the
adj ustnment of status of an alien who has been granted | awful
tenmporary resident status under the provisions of section 210(a)(1)
to that of an alien lawfully adm tted for pernmanent residence on the
basis of a fixed schedule, without further reference to the alien's
admi ssibility. See Matter of Juarez, 20 |&N Dec. 340, 345 (BIA
1991); see also _Matter of Jinenez-Lopez, 20 |1 &N Dec. 738, 742 (BIA
1993).

In the case before us, the respondent had been granted | awful
tenmporary resident status under section 210(a)(1l) of the Act, and
that status had not been term nated before the date for adjustnent
specified in section 210(a)(2). See section 210(a)(3) of the Act
(regarding term nation of tenporary residence); see also 8 CF.R
§ 210.4(d)(3)(ii) (1999) (providing that “[t]erm nation proceedi ngs
nmust be commenced before the alien becones eligible for adjustnent
of status under 8§ 210.5 of this part”). There was no statutory
requi renment that the respondent denonstrate admissibility at the
time of his adjustnent to permanent resident status. Under such
ci rcumst ances, rescission proceedings were properly termnated in

1(...continued)
§ 245a. 3(0) (1999), which specifically provide that “[r] esci ssion of
adj ustnment of status under section 245a shall occur under the

gui del i nes established in section 246 of the Act.” G ven the many
paral |l el provisions in the regulations inplenenting section 210 and
section 245A of the Act, 8 U.S.C. § 1255a (1994 & Supp. Il 1996), it

is difficult to conclude that this om ssion was sinply a matter of
oversi ght.

13
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this case, without regard to the evidentiary i ssue addressed by the
I mmi gration Judge and t he Board, because the respondent net the only
statutory requirenents for adjustnment to permanent residence at the
time his status was adjusted under section 210(a)(2) of the Act.?

2 The Act and regulations provide that fraud in the special
agricultural worker application process can be addressed by
term nation of tenporary resi dence before the alien becones eligible
for adjustnment of status or by referral for crimnal prosecution.
See sections 210(a)(3)(B)(i), (b)(7) of the Act; 8 CFR
8§ 210.2(e)(4), 210.4(d) (1999). Under section 210(b)(7)(B) of the
Act, an alien convicted of a crinme under section 210(b)(7)(A) is
“considered to be inadnm ssible to the United States on the ground
described in section 212(a)(6)(O(i).”"

14



